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REPLY COMMENTS OF THE ASSOCIATION OF AMERICAN RAILROADS

The Association of American Railroads ("AAR"), by its undersigned counsel and

pursuant to Section 1.415 of the Rules of the Federal Communications Commission, 47

C.F.R. § 1.415, respectfully submits these Reply Comments in response to the Notice of

Proposed Rule Making ("Notice") in the above-referenced proceeding1 and the comments

of other parties in response thereto.

I. BACKGROUND AND PRELIMINARY STATEMENT

In Comments filed on October 21, 1996, AAR focused primarily on certain sections

of the Public Safety Wireless Advisory Committee ("PSWAC") Final Report2 on public

safety wireless communications which were addressed by the Notice. AAR first described

the need of the railroad industry for wireless communications capability to meet safety

requirements in the operation of the nation's freight and passenger rail transportation

1 Notice of Proposed Rule Making, FCC 96-155 (April 10, 1996) ("Notice").

2 Final Report of the Public Safety Wireless Committee to the Federal
Communications Commission, Reed E. Hundt, Chairman and the National
Telecommunications and Information Agency, Larry Irving, Assistant Secretary of
Commerce for Communications and Information, September 11, 1996 ("Final
Report" or "PSWAC Final Report").
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system. AAR expressed its opposition to several of the suggestions contained in the

PSWAC Final Report. In particular, AAR opposed the suggestion that channels created

as a result of refarming be allocated automatically to police, fire and emergency response

organizations. AAR also opposed the suggestion of the Spectrum Requirements

Subcommittee Final Report that there exist viable alternatives for certain private wireless

users to employ commercial wireless systems to accommodate their growth. Finally, AAR

opposed the recommendation of the PSWAC Final Report to create three service pools

with sharing authorized only from higher ranked to lower ranked services in the event that

the existing service pools are consolidated.

These Reply Comments address those sections of the PSWAC Final Report

addressed in AAR's Comments and which were addressed by other commenters in this

proceeding. In addition, these Reply Comments address issues raised in a related

proceeding initiated by the Commission's Notice of Proposed Rule Making3 concerning

the establishment of the Wireless Communications Service ("WCS").

II. THE COMMISSION'S RULES MUST RECOGNIZE THE USE OF WIRELESS
COMMUNICATIONS FOR CRITICAL SAFETY PURPOSES BY BOTH PUBLIC
AND PRIVATE ENTITIES

Several commenters argued that the definition of public safety should include a

level of governmental involvement in the provision of the service.4 AAR agrees with those

3 Amendment of the Commission's Rules to Establish Part 27. the Wireless
Communications Service ("WCS"), GN Docket No. 96-228, Notice of Proposed Rule
Making (ReI. November 12, 1996) ("WCS Notice").

4 Comments of the Association of Public-Safety Communications Officials
International, Inc. ("APCO") at 6; Comments of the State of California, Department
of General Services, Telecommunications Division at 6; Comments of the City of
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commenters who opposed this definition of public safety because it elevates form over

function.5 As noted in AAR's Comments, railroads use their private wireless

communications systems for safety purposes on a daily basis. The critical nature of these

communications dictates that railroads have clear access to sufficient spectrum to avoid

potentially catastrophic accidents and to respond to any emergency. This need for

access to radio frequencies has been underscored by the Department of Transportation

("DOT"),6 the Federal Railroad Administration,? and the National Transportation Safety

Board.8 The FCC has itself acknowledged that railroads require reliable radio

communications for safety-related purposes, for example, "in either avoiding the

occurrence of hazards or responding to emergency circumstances. ,,9

Despite this demonstrated need for safety-related wireless communications by

railroads and certain other private industrial users, however, the PSWAC Final Report

subordinates these safety functions to governmental public safety users merely by virtue

of the latters' status as government entities. As noted by the Industrial

Mesa, Arizona, Communications Division at 3-4.

5 Comments of Alarm Industry Communications Committee at 2; Comments of the
American Automobile Association at 1; Comments of UTC at 4,7.

6 Comments of U.S. Department of Transportation in WT Docket No. 96-86, filed
October 21, 1996.

7 Letter from Federal Railroad Administration to FCC Chairman, December 12, 1995
(ex parte filing in PR Docket No. 92-235).

8 Letter from National Transportation Safety Board to FCC Chairman, December 13,
1995 (ex parte filing in PR Docket No. 92-235).

9 Notice,' 25.
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Telecommunications Association, this emphasis on the governmental status of wireless

communications users in determining spectrum priorities can lead to incongruous

results. 10 In setting priorities for spectrum allocation, AAR urges the Commission to

focus on the actual safety functions of communications users rather than on their

governmental status. 11 AAR agrees with the comments of DOT that although "the

definitions advanced by PSWAC and proposed for adoption by the FCC appear to go a

long way 'to encompass the broadest array of the responsibilities and functions

performed by [federal] public safety agencies' . . . these definitions do not appear to

recognize those public and private entities that use wireless communications for both

safety and other purposes. ,,12 AAR member railroads use their wireless communications

systems for the safe operation of the nation's railroads, thereby ensuring the safety of the

pUblic. This critical public safety function must be recognized by the Commission as it

makes future spectrum allocations. Undue emphasis on the governmental status of

licensees could result in an insufficient allocation of spectrum to entities which use their

wireless communications systems for public safety purposes.

10 Comments of Industrial Telecommunications Association, Inc. ("ITA") at 5.

11 AAR notes that several of the "unique" operational characteristics of public safety
providers described in the PSWAC Final Report are the very same factors required
by the nations' railroads: dedicated capacity; extremely high reliability; ubiquitous
coverage. PSWAC Final Report at 14.

12 Comments of the United States Department of Transportation at 7-8.
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III. NEW CHANNELS CREATED BY REFARMING SHOULD NOT BE
ALLOCATED AUTOMATICALLY TO PUBLIC SAFETY USERS

Several Commenters gave broad support to the spectrum allocation

recommendations made in the PSWAC Final Report,13 one of which was to reallocate

the new channels created through refarming to police, fire and emergency response

users. For the reasons described in AAR's Comments, this recommendation is

unacceptable to the nation's railroads. Due to severe congestion on their own channels,

railroads need more -- not fewer -- channels with which to operate their communications

systems. Because of this critical need for additional frequencies, AAR reiterates its

position that new channels created in the refarming proceeding as a result of splitting

channels currently allocated to the Railroad Radio Service should be made available to

the railroad industry rather than be reallocated to police, fire and emergency services.

Several other commenters opposed the automatic reallocation of the neWly-created

refarming channels. UTC, the Telecommunications Association ("UTC") strongly opposed

this recommendation. 14 The American Petroleum Institute ("API") also opposed the

PSWAC recommendation, noting that many other users require expanded spectrum and

that the reallocation of these channels to police, fire and emergency service users would

be unrealistic due to the frequency coordination problems such reallocation would

13 Comments of the Northern California Chapter of the Association of Public/Safety
Officials, Inc. ("NorCal APCD") at 17; Comments of the Federal Law Enforcement
Wireless Users Group ("FLEWUG") at 18; Comments of the City of Mesa, Arizona,
Communications Division at 16-17.

14 Comments of UTC at 8.
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cause. 15 API pointed out that for practical coordination and operational reasons, new

channels created in the industrial radio service which are adjacent to existing channels

in that service should remain available for use by industrial users. 16 For these same

reasons, any new channels situated adjacent to existing Railroad Radio Service channels

should remain available only to railroads.

It is noteworthy that the International Association of Chiefs of Police ("IACP"), which

represents governmental public safety agencies, also opposed the PSWAC spectrum

allocation recommendation. IACP recognized the critical need for sufficient spectrum for

transportation, utilities and other industrial users whose operations directly affect the

safety of life and property.17 IACP correctly noted that private users such as railroads

need to expand their use of spectrum for safety purposes, which will require that newly

created channels from their own "refarmed" spectrum allocations be made available to

them, rather than be reallocated to other users. 18 AAR agrees with IACP's conclusion

that spectrum gained from the reallocation of these private services, including the Railroad

Radio Service, "should not be considered a part of the solution for the Public Safety

spectrum shortfall. ,,19

15 Comments of API at 22.

16 Id.

17 Comments of the International Association of Chiefs of Police ("IACP") at 2.

18 Id.

19 Id.
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IV. AN ALLOCATION OF SOME PORTION OF THE WIRELESS
COMMUNICATIONS SERVICE TO PUBLIC SAFETY USERS WOULD
EASE THE SPECTRUM SHORTAGE FOR ALL SAFETY USERS

In the WCS Notice, the Commission proposed to establish a new Wireless

Communications Service in the 2305-2320 and 2345-2360 MHz bands (together, the "2.3

GHz Band"). The Commission sought comment on how the needs of public safety

wireless users could best be addressed relative to its allocation of this spectrum. 20 In

response, a broad range of commenters expressed support for the allocation of some

portion of this spectrum for pUblic safety uses.21 AAR urged the Commission to

consider the needs of both governmental and private safety users in allocating this

spectrum by ensuring that some portion of the spectrum is allocated on a coordinated

basis to private users which have safety-related operational missions requiring

communications support.22

While the amount of spectrum which may be allocated for public safety use in the

WCS proceeding will likely be far less than the additional amount of spectrum needed by

public safety users as identified by the PSWAC, any additional spectrum allocation will

help ease the spectrum shortage faced by both governmental and private public safety

spectrum users. Because all safety users face a shortage of spectrum, the Commission

should ensure that the needs of both private and pUblic safety users are considered in

any allocation of WCS spectrum to safety users.

20 WCS Notice, , 19.

21 See Reply Comments of AAR in GN Docket No. 96-228 at 4, filed December 16,
1996.

22 See Comments of AAR in GN Docket No. 96-228 at 7, Filed December 4, 1996.
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V. COMMERCIAL SERVICES CANNOT BE RELIED UPON TO PROVIDE
EFFECTIVE SAFETY COMMUNICATIONS SERVICES

A clear majority of commenters opposed proposals by the PSWAC Spectrum

Requirements Subcommittee and by the Commission in the Notice23 that entities which

use wireless communications for safety purposes rely on commercial wireless services

to fulfill their needs. While several commenters stated that commercial wireless services

may be used for certain non-essential administrative functions,24 the commenters

emphasized that commercial systems could not be relied upon to replace the critical

safety functions currently provided by private, internal communications systems.25

As noted by AAR in its Comments, the railroad industry has unique coverage,

reliability and interoperability needs which cannot be met by any existing commercial

service provider. Furthermore, there has been no indication that a commercial service

is close to being developed which would provide railroads with the service needed to

maintain their critical safety functions. 26 A telling example of the inadequacy of

commercial radio systems for safety-related private operational usage occurred recently

23 Notice,~' 89-90.

24 See e.g., Comments of the American Association of State Highway Transportation
Officials at 6; Comments of the City of Mesa, Arizona at 7.

25 See e.g. Comments of APCO at 22; Comments of the American Petroleum Institute
at 18; Comments of Orange County, California at 19; Comments of New York City
Transit Authority at 12-13.

26 Indeed, comments filed by wireless service providers in this proceeding failed to
demonstrate that commercial systems can provide the necessary reliability,
coverage or nationwide interoperability needs demanded by the railroad industry.
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at the Denver International Airport.27 Due to excessive system loading, a commercial

carrier was deemed to be providing "inadequate service" to American Airlines' ground

support personnel. A senior airline official observed that the CMRS provider's service

delays were "endangering the communications in the airlines industry," and noted that "[a]

man on a thirty-five foot [high] man-lift in the middle of a snow storm trying to de-ice the

tail of a 727 does not need to be told he has to wait 60 seconds to talk on his radio.,,28

That example typifies the problems that will occur if private users are forced to rely on

commercial providers for safety-critical applications.

VI. CONCLUSION

While AAR generally supports the PSWAC for its efforts in addressing the complex

and difficult issue of spectrum requirements for public safety users, there are several

portions of the PSWAC Final Report with which AAR disagrees and which the Commission

should not consider in making future spectrum allocations. Specifically, AAR urges the

Commission to recognize that private entities such as railroads use wireless

communications systems for critical operational and safety functions, and that these

services should receive a high priority as the Commission makes future spectrum

allocation decisions. In addition, any new channels created from the existing Railroad

Radio Service channels should be available only to railroads to meet their own expanding

27 LAND MOBILE RADIO NEWS, December 6, 1996, p. 4.

28 Id.
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spectrum needs. Finally, AAR reiterates its position that commercial wireless services are

entirely unsuitable for the critical safety functions provided by railroads.

Respectfully submitted,

ASSOCIATION OF AMERICAN RAILROADS

By:

Thomas J. Keller
Leo R. Fitzsimon
VERNER, L1IPFERT, BERNHARD,

MCPHERSON & HAND, CHARTERED
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005
(202) 371-6060

Its Attorneys

Dated: December 19, 1996
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